STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

IN RE: ElI LEEN MCGUI RE
Case No. 99-1490EC
Respondent .

N N N N

RECOMMVENDED CORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by its duly-designated Adm nistrative Law Judge, Carolyn S.
Holifield, conducted a formal hearing in the above-styled case on
Cctober 4, 1999, in Pal atka, Florida.

APPEARANCES

For Advocat e: Virlindia Doss, Esquire
O fice of the Attorney General
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

For Respondent: Allen C.D. Scott, Il, Esquire
Scott & Scott
101 Orange Street
St. Augustine, Florida 32084-3564

STATEMENT OF THE | SSUES

Whet her respondent violated Section 112.3142(2)(b), Florida
Statutes, with regard to her 1996 financial disclosure
obligations, and, if so, what penalty is appropriate.

PRELI M NARY STATEMENT

On Cctober 27, 1998, the Florida Comm ssion on Ethics
entered an Order Finding Probable Cause to believe that
Respondent, Eileen McQuire, as a nenber of the Wl aka Town

Council, violated Section 112.3145(2)(b), Florida Statutes. On



March 30, 1999, this case was forwarded to the Division of
Adm ni strative Hearings for assignment of an admnistrative |aw
j udge.

At hearing, the Advocate called four wtnesses: Respondent,
Ei | een McCuire; Putnam County Assistant Supervisor of Elections,
Susan McCool ; Conm ssion on Ethics Financial Disclosure
Coordi nator, Shirley Taylor; and Ethics Conm ssion | nvestigator,
Bob Mal one. The Advocate had nine exhibits received into
evi dence, and three joint exhibits were also admtted.

Respondent had six exhibits received into evidence and called no
W t nesses.

The proceedi ng was recorded but was not transcribed. At the
concl usion of the hearing and by agreenent of the parties, the
tinme set for filing proposed recomended orders was Cctober 28,
1999. Prior to that date, Respondent requested and was granted
an extension of tinme in which to file proposed recomended
orders. Both parties tinely filed Proposed Recommended Orders
under the extended tine frane.

FI NDI NGS OF FACT

1. Respondent, Eileen McCGuire, is now and at all tines
material to this proceedi ng has been a nenber of the Town Counci
of the Town of Wl aka, Florida.

2. As a public official, Respondent is subject to the
applicable requirenments of Chapter 112, Florida Statutes.

Respondent was first appointed to the Wl aka Town Council (Town



Council) on COctober 24, 1995. Subsequently, she was elected to
the Town Council in March 1996, and was re-elected in 1998.

3. As an elected public official, Respondent was required
to file an annual CE Form 1, Statenment of Financial Interests
(Statenment of Financial Interests), for the year 1996 with the
Supervi sor of Elections Ofice of Putnam County, Florida (Putnam
County Supervisor of Elections or Supervisor of Elections). The
1996 Statenment of Financial Interests was required to be filed by
July 1, 1997.

4. On June 23, 1997, Respondent submtted her 1996
Statenent of Financial Interests wth the Putnam County
Supervi sor of Elections. However, Respondent failed to sign and
date the 1996 Statenent of Financial Interests she submtted to
t he Supervisor of Elections.

5. Respondent's failure to sign and date her 1996 Statenent
of Financial Interests was inadvertent and unintentional.

6. Al the official records of the Putnam County Supervisor
of Elections reflect that Respondent's 1996 Statenent of
Financial Interests was submtted to that office on June 23,

1997. Mbreover, on that sane day, Respondent's 1996 Statenent of
Financial Interests was accepted, received, stanped, and deened
filed by the Supervisor of Elections.

7. The Putnam County Supervisor of Elections, deened

Respondent's 1996 Statenent of Financial Interests filed on



June 23, 1997, notw thstanding the fact that the form was not
si gned or dated.

8. Respondent was not given any witten notice of any
all eged defect in or failure to properly file her 1996 Statenent
of Financial Interests either by the Putnam County Supervisor of
El ections or any other governnent officer or agency.

9. In October 1997, Respondent received a tel ephone cal
froman enpl oyee of the Putnam County Supervi sor of El ections who
advi sed that she needed to sign sone docunents that she had
previously fil ed.

10. Soon after Respondent received the aforenentioned
t el ephone call fromthe Supervisor of Elections Ofice, she went
to that office and signed the docunent which was presented to her
for her signature. The formthat Respondent m stakenly signed
was the CE Form 10, Annual D sclosure of Gfts From Governnent al
Entities and Direct Support Organi zati ons and Honorarium Event
Rel at ed Expenses (CE Form 10), which was attached to the Form 1
when it was presented for signature.

11. Notw thstanding the voluntary nutual effort of the
parties to correct the oversight relative to Respondent's failure
to sign her 1996 Statenent of Financial Interests, the original
formwas thereafter filed away unnoticed until the advent of this

pr oceedi ng.



CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

13. Section 112.322, Florida Statutes, and Rul e 34-5. 0015,
Fl ori da Adm nistrative Code, authorize the Conm ssion to conduct
i nvestigations and to nake public reports on conplaints
concerning violations of Part 111, Chapter 112, Florida Statutes
(The Code of Ethics for Public Oficers and Enpl oyees).

14. Respondent, as a nenber of the Wl aka Town Council, was
a local officer subject to the requirenents of Part 111, Chapter
112, Florida Statutes. Section 112.3145(1)(a)l., Florida
Statutes. The definition of a "local officer"” found in Section
112. 3145(1)(a), Florida Statutes, includes persons elected to
political office in any political subdivision, and the definition
of "political subdivision” found in Section 1.01(8), Florida
Statutes, includes towns.

15. In the present case, Respondent is specifically charged
with violation of Section 112.3145(2)(b), Florida Statutes, in
connection wth her 1996 Statenent of Financial Interests. That
section provides:

(b) Each state or local officer and each
specified state enpl oyee shall file a
statenment of financial interests no |ater
than July 1 of each year. Each state or

| ocal officer who is appoi nted and each
specified state enpl oyee who is enpl oyed

shall file a statenent of financial interests
within 30 days fromthe date of appoi nt nent



or, in the case of a specified state

enpl oyee, fromthe date on which the

enpl oynment begi ns, except that any person
whose appointnment is subject to confirmation
by the Senate shall file prior to
confirmation hearings or within 30 days from
the date of appoi ntnent, whi chever cones
first.

16. Penalties for violations of Chapter 112, Florida
Statutes, including failure to file required disclosures include,
anong ot her things, inpeachnent, renoval fromoffice, public
censure and reprimnd, and civil penalties not to exceed $10, 000.
Section 112.317, Florida Statutes.

17. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the

i ssue of the proceedings. Departnent of Transportation v. J.S. C

Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). In this proceeding, it is the Comm ssion,
through its Advocate, that is asserting the affirmative: that
Respondent violated Section 112.3145(2)(b), Florida Statutes.
Therefore, the burden of proving the charges agai nst Respondent
is on the Comm ssion. Mreover, the alleged violation against
Respondent nust be proven by clear and convincing evi dence.

Latham v. Florida Comm ssion on Ethics, 694 So. 2d 83 (Fla. 1st

DCA 1997).
18. Here, it is not disputed that Respondent was required
to file her 1996 Statenent of Financial Interests with the Putnam

County Supervisor of Elections no later than July 1, 1997.



19. The undi sputed evi dence established that Respondent's
1996 Statenent of Financial Interests was submtted with the
Put nam County Supervi sor of Elections on June 23, 1997, a week
prior to the statutory deadline for such filing; that the
di scl osure formwas unsi gned and undated; and that Respondent's
failure to sign the formwas inadvertent and unintentional.
Mor eover, the evidence denonstrates that Respondent's 1996
Statenent of Financial Interests was accepted, received, stanped
in, and deened fil ed.

20. Section 112.3145(6)(c), Florida Statutes, provides in
pertinent part as follows:

(c) Not later than 30 days after July 1 of
each year, the Secretary of State and each
supervi sor of elections shall determ ne which
persons required to file a statenent of
finance interests in their respective offices
have failed to do so and shall send

del i nquency notices by certified mail to such
persons. Each notice shall state that a
grace period is in effect until Septenber 1
of the current year; that no investigative or
di sciplinary action based upon the

del i nquency will be taken by the agency head
or Comm ssion on Ethics if the statenent is
filed by Septenber 1 of the current year;
that, if the statenment is not filed by
Septenber 1 of the current year, he or she is
required by law to notify the Comm ssion on
Et hi cs of the delinquency; and that, if upon
the filing of a sworn conplaint the

comm ssion finds that the person has failed
to tinely file the statenent by Septenber 1
of the current year, such person shall be
subject to the penalties provided in

s. 112. 317.

21. In the instant case, if the inadvertent failure of

Respondent to sign and date her disclosure formhad constituted a



failure to file within the nmeaning of the statute, she, |ike al
others who failed to file, would have been entitled to specific
witten notice of her failure to file, a statutory grace period,
and all the other protections afforded by the statute. The

evi dence denonstrated that Respondent received no delinquent
noti ces because the Supervisor of Elections Ofice considered

t hat when Respondent subm tted her financial disclosure form it
had been fil ed.

22. Respondent's failure to sign and date her 1996
Statenent of Financial Interests was clearly an oversight.
Accordingly, this om ssion does not constitute a failure to nmake
financial disclosure as required by Section 112.3145(2)(b),

Fl ori da Statutes.

23. Nonet hel ess, given that Respondent now has actual
notice that the signature and date were omtted fromher form
Respondent's showi ng of good faith in neeting the spirit, as well
as the letter of the law, dictates that she sign the 1996
Statenent of Financial Interests.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is hereby:

RECOMVENDED t hat the Florida Conm ssion on Ethics determ ne
that the public interest would not be served by proceedi ng

further agai nst Respondent, and dism ss the conplaint.



DONE AND ENTERED this 20th day of January, 2000, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED:

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 20th day of January, 2000.

Virlindia Doss, Esquire

Ofice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Allen CD. Scott, Il, Esquire
Scott & Scott

101 Orange Street

St. Augustine, Florida 32084

Sheri L. Gerety, Conplaint Coordinator
Fl ori da Comm ssion on Ethics

2822 Rem ngton Green Circle, Suite 101
Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709

Phil d aypool, General Counsel

Fl ori da Comm ssion on Ethics

2822 Rem ngton Green Circle, Suite 101
Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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