FLORIDA

COMMISSION ON ETHICS
JUN 17 2021
BEFORE THE RECEIVED
STATE OF FLORIDA
COMMISSION ON ETHICS
In re: Roger Brooks,
Respondent. Complaint No.: 22-022

/

ADVOCATE’S RECOMMENDATION

The undersigned Advocate, after reviewing the Complaint, Report of Investigation, and
“Respondent’s Statements Concerning the Investigative Report,” filed in this matter, submits this
Recommendation in accordance with Rule 34-5.006(3), F.A.C.

RESPONDENT/COMPLAINANT

Respondent, Roger Brooks, serves as a City Council member and as Vice-Mayor for the

City of Bonifay, Florida. Complainant is Beverly A. Gilley of the City of Bonifay, Florida.
JURISDICTION

The Executive Director of the Commission on Ethics determined that the Complaint was
legally sufficient and ordered a preliminary investigation for a probable cause determination as to
whether Respondent violated Section 112.313(6), Florida Statutes. The Commission on Ethics has
jurisdiction over this matter pursuant to Section 112.322, Florida Statutes.

The Report of Investigation was released on May 27, 2022.



ALLEGATION ONE
Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by harassing

Bonifay Code Enforcement Officers for the benefit of his constituents.

APPLICABLE LAW

Section 112.313(6), Florida Statutes, provides as follows:

MISUSE OF PUBLIC POSITION. No public officer, employee of
an agency, or local government attorney shall corruptly use or
attempt to use his or her official position or any property or resource
which may be within his or her trust, or perform his or her official
duties, to secure a special privilege, benefit, or exemption for
himself, herself, or others. This section shall not be construed to
conflict with s. 104.31.

The term “corruptly” is defined by Section 112.312(9), Florida Statutes, as follows:

“Corruptly” means done with a wrongful intent and for the purpose
of obtaining, or compensating or receiving compensation for, any
benefit resulting from some act or omission of a public servant
which is inconsistent with the proper performance of his or her
public duties.

In order to establish a violation of Section 112.313(6), Florida Statutes, the following

elements must be proved:

1. Respondent must have been a public officer or employee.
2. Respondent must have:
a) used or attempted to use his or her official position
or any property or resources within his or her trust,
or

b) performed his or her official duties.

3. Respondent’s actions must have been taken to secure a
special privilege, benefit or exemption for him- or herself or others.

4, Respondent must have acted corruptly, that is, with wrongful
intent and for the purpose of benefiting him- or herself or another
person from some act or omission which was inconsistent with the

proper performance of public duties.
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ANALYSIS

Respondent was elected to the Bonify City Council in 1979 and has consecutively served
as a Council member since that time. (ROI 3) He currently serves as Vice-Mayor. (ROI 3)
Complainant was employed as the Bonifay City Clerk for five years until she resigned on April
25,2022. (ROL 4)

Darryl Williams served in the position of City Code Enforcement Officer from January
2020 through May 2021. (ROI 8) Respondent advised that Officer Williams was a personal friend.
(ROI 6) Officer Williams stated that Respondent asked him about the code enforcement status of
properties located at 203 and 211 Arretta Street! and that Respondent expressed an interest in
purchasing the property at 203 Arretta Street. (ROI 8)

Respondent did not recall asking Officer Williams about the code enforcement status of
the property at 211 Arretta Street but Respondent acknowledged he told Officer Williams he was
considering buying the 203 Arretta Street property. (ROI 6) However, Respondent did not expect
Officer Williams to provide him with any information he could have found on his own through a
public records search. (ROI 6) Respondent said he made an inquiry about the status of the property
at 203 Arretta Street because he walks by the property every day and had noticed the poor condition
of the property. (ROI 6) According to Respondent, to the best of his recollection, he was just
making general conversation with Officer Williams when he made the inquiry. (ROI 6)

In addition, Officer Williams said Respondent asked him how many code enforcement

citations he had issued to area resident properties and that he “stirred up a hornet’s nest.” (ROI 9)

! Holmes County Property Appraiser records reflect the Respondent was the previous owner of the property
at 211 Arretta Street, and he sold the property on October 21, 2013. (RO1L 7)



Officer Williams said Respondent’s inquiries caused him to feel uncomfortable fulfilling
the requirements of his job. (ROI 9) When he told Respondent that his inquiries were making him
feel uncomfortable, Respondent walked away and would no longer acknowledge him. (ROI 9;
Complaint p. 7)

Rodney Coffey has been employed as a City Code Enforcement Officer since June 2021.
(ROI 11) Respondent had questioned him about the status of code enforcement cases on several
occasions. (ROI 11) Officer Coffey added the Respondent made multiple inquiries about the status
of an Evans Avenue property. (ROl 11) He said Respondent initially asked him whether a code
enforcement citation had been issued to the resident at the Evans Avenue address. (ROI 11) When
Coffey confirmed he had issued a citation, Respondent told him that he had seen the property and
he did not see anything wrong with the property. (ROl 11) Respondent questioned why Officer
Coffey had issued a citation and then Respondent declared, “That’s her yard. If she wants it like
that, she can have it like that.” (ROI 11)

Officer Coffey stated the homeowner of the Evans Avenue property claimed the
overgrowth was on the easement and it was the City’s responsibility to maintain it, as the City
previously had. (ROI 12) City Superintendent Trey Barbee reported that he and his staff cleaned
up the Evans Avenue property easement at Officer Coffey’s request. (ROI 13, 17) Officer Coffey
hoped the clean-up would encourage the property owner to clean up the remainder of her property.
(ROI 12) Officer Coffey gave the property owner additional time to bring her property into code
compliance and, when no action was taken by the homeowner, he issued a citation. (ROI 12;
Complaint p. 11)

Officer Coffey stated Respondent told him he was harassing the Evans Avenue homeowner

by sending her a code enforcement citation. (ROI 13) Officer Coffey said the homeowner did not



pay the code enforcement fine and refused to accept registered mail delivery of code enforcement
correspondence. (ROI 13) Officer Coffey said Superintendent Barbee told him that Respondent
advised the homeowner not to accept registered mail deliveries sent from the code enforcement
office. (ROI 13)

Respondent stated the Evans Street property owner, Annie Thompson, is a 93-year-old
constituent who telephoned him and told him she received a bill from the City for cleaning the
easement on her property. (ROI 18) She is not a relative nor does Respondent have a personal or
business relationship with her. (ROI 17, 19)

Respondent requested Superintendent Barbee meet him at the Evans Street property to see
what the property owner was describing. (ROI 18) Respondent then contacted Officer Coffey to
ask why the resident had received a bill. (ROI 18) Officer Coffey explained the City sent the
homeowner a citation, not a bill, for the failure to clean up the remainder of the private property.
(ROI 18)

Respondent denied advising the Evans Street homeowner to refuse delivery of registered
mail correspondence. (ROI 19) He said Annie Thompson is a constituent he was trying to help.
(ROI 19) Respondent maintains he does not know the current status of the Evans Street property
code enforcement matter. (ROI 19) Respondent stated, “I don’t remember asking for any leniency
for anybody.” (ROI 20) He added he understands that Code Enforcement Officers have rules they
have to follow. (ROI 20)

Officer Coffey stated that no other City Council members had requested that he take a
particular action regarding code enforcement matters and he felt Respondent’s actions interfered
with his ability to fulfill his role as a code enforcement officer. (ROI 14) He said that Complainant

warned him, prior to his employment as a code enforcement officer, that Respondent would try to



influence him. (ROI 14) He stated, “I can deal with him, and I have, I’ve not caved in to him, but
that’s all, He’s a bully. He thinks he’s in charge of everything and he acts accordingly.” (ROI 14)

Employment recommendations for the position of City Code Enforcement Officer are
made jointly by the City Clerk and the Chief of Police. (ROI 15) The joint recommendation is then
approved by the City Council. (ROI 15) City Code Enforcement Officers are supervised by the
City Clerk and Chief of Police. (ROI 15) A decision to terminate a City Code Enforcement Officer
could be made by the City Council on its own motion or based on the recommendation of the City
Clerk and the Chief of Police. (ROI 15, Exhibit 1)

The Charter of Bonifay is relatively short, comprising only 16 pages. No article therein
addresses the relationship between City Council members and City staff. City Attorney Michelle
Jordan advised that the City does not have a policy that prohibits Council members from directly
communicating with City personnel. (ROI 16) Apparently, the requisite formalities and limitations
of that communication are not delineated by the City other than in the City’s organizational chart.
(Exhibit A)

The organizational chart indicates that the Mayor supervises the majority of City personnel
because the City does not have a City Manager or City Administrator. (ROI 16) Even though
Respondent is the Vice-Mayor, his actions with the Code Enforcement Officers were not taken in
the Mayor’s stead, rather, he was acting as an individual Council member.?

The better practice would have been for Respondent to coordinate referrals of citizen
requests, or to simply request information, through the department’s supervisors (i.e., City Clerk

or Chief of Police) rather than take on a supervisory role himself.

2 https://www.cityofbonifay.com/sites/default/files/fileattachments/city _hall/page/240 1/city_charter_clean_version.

pdf
3 The Mayor serves over all departments except the City Attorney, Fire Department, and Committees. (Exhibit A)
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A lack of policies, regulations, or rules prohibiting certain action is not required to prove a
violation but, in this case, Respondent’s actions were not so inherently wrong that he should have
necessarily known he was violating the law (compare Allegation Seven). In Blackburn v. State,
Commission on Ethics, 589 So. 2d 431, 434 (Fla. 1st DCA 1991), the Court wrote, “We do not
believe that section 112.313(6), standing alone, provided a legally sufficient basis for putting
appellant on notice that she was committing an unethical practice under these circumstances.”

Officer Williams’ statement that Respondent’s inquiries caused him to feel uncomfortable
fulfilling the requirement of his job, as well as Officer Coffey’s statement that he felt Respondent’s
actions interfered with his ability to fulfill his role as a Code Enforcement Officer are vague and
do not indicate a misuse of public office. Without more, the Officers’ perceptions and feelings may
be reasonable but do not create a basis for believing that an ethics violation has occurred.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find no probable cause to believe that Respondent violated Section 112.313(6),
Florida Statutes.

ALLEGATION TWO

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by attempting
to influence pending judicial proceedings, involving theft of utilities, for the benefit of a
constituent.

APPLICABLE LAW
Section 112.313(6), Florida Statutes, is set forth above under Allegation One.
ANALYSIS
Former City Clerk Beverly Gilley (Complainant) explained that City water bills are due on

the first of each month, a late fee is assessed on the 15% and utilities are disconnected on the 25t



in cases where the bill remains unpaid. (ROI 22) The City Water Department routinely monitors
disconnected utility boxes to ensure water service has not been reconnected. (ROI 22) The standard
procedure when the Water Department discovers water service has been reconnected by the
homeowner is to refer the matter to the City Police Department, who then refers the matter to the
State Attorney’s Office for prosecution. (ROI 22) The homeowner then receives a notice to appear
before a Holmes County Judge. (ROI 22)

Tamphus Messer is a constituent of Respondent’s. (ROI 25) In the Fall of 2019, Messer
returned home around 7:00 p.m. following his wife’s 10-day hospital stay in Pensacola to discover
that his water service had been disconnected.* (ROI 26 Exhibit B) He called City Hall to have his
utilities reconnected but _there was no answer at the City offices. (ROI 26) Messer reconnected his
water service himself to have access to water that evening and he went to City Hall the next day
to pay his bill. (ROI 26, Exhibit B)

A few months after he reconnected his utilities, he contacted Respondent about being
charged with the theft of utilities as a result of his reconnection of his water service. (ROI 27) On
March 20, 2020, Respondent contacted City Clerk Gilley, inquiring about the status of the theft of
utilities case but, according to Respondent, she was unable to provide any assistance because the
matter had been sent to County Court. (ROI 27)

City Clerk Gilley said she informed Respondent of the status and he replied that “he had
to help this guy [Mr. Messer]” and he would contact County Judge Luke Taylor on behalf of
Messer. (ROI 23) She said Respondent was upset that Messer’s case had been referred to law
enforcement and he declared his intention to contact Judge Taylor to have the charges dropped.

(ROI 23) City Clerk Gilley said she cautioned Respondent against contacting the Judge because

4City water service account records reflect that Mr. Messer’s water service was disconnected on Monday,
November 25, 2019. (ROI 24)



she believed he would be committing an ethics violation. (ROI 23) She said Respondent replied
that he had to help Messer and he hung up the telephone. (ROI 23) She related that Respondent
did not ask her to take any action in this matter. (ROI 23) Likewise, Messer stated that Respondent
did not ask him for political support or for anything else in exchange for providing information
regarding the status of his theft of utilities case. (ROI 28)

Complainant alleges Respondent attempted to influence judicial proceedings involving the
theft of utilities to benefit a constituent, (ROI 21) Respondent said he did not speak to Judée Taylor
or any other individual about Messer’s water service following his telephone call to City Clerk
Gilley. (ROI 25) Judge Luke Taylor advised the Commission’s investigator that Respondent did
not contact him with regard to Messer’s theft of utilities case. (ROI 29)

Complainant advised that Messer paid his water bill and all fees prior to the time he was
scheduled to appear before the County Judge and his case was dismissed. (ROI 22) Holmes County
Clerk of Courts’ records reflect that Messer’s case was dismissed by the prosecutor on July 9,
2020, prior to the case being heard by Judge Taylor. (ROI 30, Exhibit C)

The only evidence to support a violation is that Respondent said he was going to call the
Judge. That statement alone does not indicate an attempt to influence pending judicial proceedings
as alleged.

Therefore, based on the evidence before the Commission, 1 recommend that the

Commission find no probable cause to believe that Respondent violated Section 112.313(6),

Florida Statutes.



ALLEGATION THREE

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by asking
Bonifay City personnel to do “personal favors™ for, and “take care” of, certain constituent
property owners using City resources to benefit his re-election.

APPLICABLE LAW
Section 112.313(6), Florida Statutes, is set forth above under Allegation One.
ANALYSIS

Complainant alleges Respondent directs City personnel to do personal favors for, and take
care of, constituent property owners, using City resources. (ROI 31) Complainant stated that, prior
to Respondent’s re-election on March 23, 2021, Respondent contacted former City Superintendent
Jack Marell® on numerous occasions to request the City Road Department perform work for local
residents to curry their favor. (ROI 31)

She said that Superintendent Marell entered her office on March 15, 2021, and voiced his
frustration about having to do favors for local residents at Respondent’s request, thus, “buying
votes” using City resources. (ROI 31) Complainant said that Superintendent Marell did not provide
her with specific details about the personal favors requested of him by Respondent. (ROI 31)

Current City Superintendent Barbee said he was employed in the City Superintendent’s
office at the time Respondent made the requests. (ROI 32) Superintendent Barbee confirmed that
prior to Respondent’s re-election in 2021, the City Superintendent’s office received requests from
Respondent to help local citizens and organizations. (ROI 32) The requests were made directly to

Superintendent Marell and he (Barbee) does not know the nature of the specific requests. (ROI 32)

5 Former City Superintendent Jack Marell passed away on August 12, 2021. (ROI 35)
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He said Superintendent Marell complained to him about receiving frequent requests from
Respondent prior to his re-election and, to his knowledge, the requests stopped following
Respondent’s re-election. (ROI 32) To his knowledge, the other four City Council members did
not ask for personal favors for themselves or their constituents and have not asked for personal
favors from him or his staff since he has been the City Superintendent. (ROI 32)

Respondent’s belief is that the role of a City Council member is to assist his or her
constituents. (ROI 34) Respondent said he never requested that Superintendent Marell perform
personal favors for him or for anyone in his community. (ROI 34) Respondent’s practice was to
contact Superintendent Marell whenever he received a constituent complaint for which
Superintendent Marell was able to provide assistance. (ROI 34)

As stated under Allegation One, there is no City policy prohibiting Respondent from
communicating directly with City staff. The only evidence to support this violation is information
witnesses received from now-deceased Superintendent Marell that neither Barbee nor
Complainant can adequately substantiate. The nonarticulated facts and circumstances do not
support an ethics violation.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find no probable cause to believe that Respondent violated Section 112.313(6),

Florida Statutes.

ALLEGATION FOUR

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by demanding
that a local business owner “clean up” privately-owned property for a privately-held annual

event held by an organization of which Respondent is a long-time member.

11



APPLICABLE LAW
Section 112.313(6), Florida Statutes, is set forth above under Allegation One.
ANALYSIS

Complainant alleges Respondent asked local resident Larry Cook to clean up his business
property because the property is located near the site of the annual Bonifay Kiwanis Club Rodeo.
(ROI 36) The Kiwanis Club Rodeo took place on October 5, 2017. (ROI 36) She believes
Respondent is a long-time member of the Kiwanis Club. (ROI 36)

Larry Cook is the Bonifay Fire Chief and owner of Son’s Tires in Bonifay. (ROI 37, Exhibit
D) According to Cook, Respondent made a special trip to visit his business property two weeks
prior to the 2017 Kiwanis Club Rodeo and mentioned to him that the rodeo would be taking place
soon and asked that he clean up his business storefront because the rodeo parade passes directly in
front of his business. (ROI 37) Respondent stated that he did not think his interaction with Cook
took place near the time of the annual Kiwanis Club Rodeo and he could not recall what year his
conversation with Cook took place. (ROI 38)

Cook said he did not know why Respondent went out of his way to ask him to clean up his
property because he has closed his business the weekend of the rodeo every year for the prior 30
years. (ROI 37) Cook said he has a high-volume business and often has 100 used tires on his
premises daily but that he properly disposes of the tires nightly. (ROI 37) He explained that he
puts away all his work equipment and pressure washes the front of the business so that citizens
can use his storefront as a venue from which to watch the parade. (ROI 37) Cook said he believes
Respondent was acting in his role as Council member, not as a Kiwanis Club member, or a private

citizen. (ROI 37) Cook complained to City Clerk Gilley about Respondent’s visit and the cleaning
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request because he felt Respondent’s behavior was not appropriate for a City Council member.
(ROI37)

According to Respondent, he approached Cook in a personal capacity, as a friend, and
requested that Cook clean up the front of his property. (ROI 38) To the best of Respondent’s
recollection, citizen complaints had been made concerning the appearance of Cook’s property, and
he was attempting to remedy the problem. (ROI 38) Respondent could not recall which individuals
had made the complaints. (ROI 38)

Respondent said he never introduced himself as a Council member or requested that the
property be cleaned up on behalf of the City. (ROI 38) Respondent recalled that Cook voiced a
strong reaction in response to his request to clean the property and asked him to leave. (ROI 28)
Respondent indicated that Cook has since made a significant effort to make his part of the business
district more presentable. (ROI 38)

There is no evidence that Respondent invoked his public position to request a business
owner clean-up his property. Moreso, there is no evidence indicating Respondent’s actions were
corrupt. Elements three and four for a violation cannot be proved.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find no probable cause to believe that Respondent violated Section 112.313(6),
Florida Statutes.

ALLEGATION FIVE

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by using his

Bonify City-issued, City-paid-for telephone for his personal use.
APPLICABLE LAW

Section 112.313(6), Florida Statutes, is set forth above under Allegation One.
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ANALYSIS

Complainant alleges Respondent and one other Council member were assigned City-issued
cell phones. (ROI 39) The other Council member returned the City-issued cell phone following a
failed re-election bid. (ROI 39) The City Superintendent, police officers, utility clerk, and water
and street department employees, who are required to work away from their office, also have City-
issued cell phones. (ROI 41)

The March 7, 2022, City of Bonifay Verizon statement summarizes the cell phone usage
of the cell phones and jet packs being used by City employees. (ROI 41, Composite Exhibit E)
The Verizon bill reflects Respondent’s plan provided unlimited text messaging and unlimited data,
with a 1,000- minute allowance for mobile-to-mobile minutes. (ROI 42) Pursuant to the March 7th
Verizon bill, Respondent used 97 of the allotted 1,000 mobile-to-mobile minutes and 103 calling
plan minutes, which were billed at a cost of $5.30, and Respondent sent 10 picture or video
messages and received 126 picture or video messages, for a combined cost of $34.00. (ROI 42)

Respondent advised that in the past every Council member, the Mayor, and other City
personnel were issued a City cell phone. (ROI 43) He was not aware the other Council members
did not have a City-issued cell phone prior to this Complaint being filed. (ROI 43) In April 2022,
as soon as Respondent became aware he was the only Council member with a City-issued cell
phone, he returned it to the City and replaced it with a new personal cell phone. (ROI 43)

Respondent said it was his practice to use the City-issued cell phone for City business and
he used his personal flip phone and landline telephone for personal calls. (ROI 44)

There is no evidence as to what the agreement between Respondent and the City Council

was regarding the personal use of the City-issued cell phone. It is also unknown if a City policy
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outlines the phone’s allowable use by the other City employees who were provided phones. It is
possible that personal use of the City-issued phone is permitted.

Nonetheless, Respondent’s use of the City-issued phone would qualify under the de
minimis use standard, according to the only evidence provided which was the Verzion bill.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find no probable cause to believe that Respondent violated Section 112.313(6),
Florida Statutes.

ALLEGATION SIX

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by using City
resources to have a fence erected alongside his private property that solely benefits
Respondent and his private property.

APPLICABLE LAW
Section 112.313(6), Florida Statutes, is set forth above under Allegation One.
ANALYSIS

Complainant alleges Respondent used his position as a City Council member and Cemetery
Committee member® to have a fence bordering the North side of his property replaced following
Hurricane Michael in 2018. (ROI 45) It is alleged Respondent repeatedly asked then-
Superintendent Marell to replace the fence separating his property from the City-owned cemetery
following the hurricane. (ROI 45)

Former City Cemetery employee Dale Roberts said the subject fence was originally

constructed around 1995 or 1996. (ROI 46, 47) The fencing materials were provided by Mr. and

6 Respondent has never served as a member of the Bonifay Cemetery Committee. (ROI 47) He is a non-voting City
Council member liaison to the Cemetery Committee. (ROl 47)
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Mrs. Maston Barden,” local garden club members, and City employees constructed the fence. (ROI
46, 47) Roberts recalled that the garden club wanted to provide a visual barrier between the
cemetery and homes bordering the cemetery. (ROI 46) Superintendent Barbee noted that
Respondent’s property is the only property adjacent to the City Cemetery that is bordered by a
privacy fence, and he noted there are three or four other homes adjacent to the cemetery. (ROI 49)
The fence belongs to the City-owned cemetery. (ROI 47)

Superintendent Barbee stated that, after Hurricane Michael, former Superintendent Marell
and a FEMA representative determined how the allotted FEMA funds were to be dispersed. (ROI
47, 49) A note signed by Superintendent Marell, dated July 2, 2019, states that FEMA approved
the replacement of the cemetery fence damaged by Hurricane Michael, up to a cost of $12,000.
“Since Council approved to use FEMA for such storm related damage as required and approved
by FEMA, the funds can be spent.” (ROI 48, Exhibit F) Respondent did not participate in the
FEMA fund distributions. (ROI 47)

Christopher Tate, a.k.a. “Mr. Fence,”® the owner of the fencing company, reconstructed the
feﬁce in 2019. (ROI 50)

By most accounts, the FEMA funds used to reconstruct a fence on the City-owned cemetery
property was appropriate.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find no probable cause to believe that Respondent violated Section 112.313(6),

Florida Statutes.

7 Mr. and Mrs. Barden are deceased. (ROI 46)
& The Commission’s investigated repeatedly attempted to contact Christopher Tate for a statement without success.

(ROI 50)
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ALLEGATION SEVEN
Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by directing a
City employee(s) to do a personal chore(s) for him at his residence.
APPLICABLE LAW
Section 112.313(6), Florida Statutes, is set forth above under Allegation One.
ANALYSIS

Complainant alleges Respondent telephoned Superintendent Barbee in December 2021,
during work hours, and asked him to leave the sewer project he was working on to go to
Respondent’s home to assist him with putting away his Christmas tree. (ROl 51)

Respondent recalled that, in December 2021, he saw Superintendent Barbee drive past his
home and Respondent called him to ask him to come back to his (Respondent’s) house. (ROI 52,
53) When Superintendent Barbee arrived at Respondent’s home, Respondent asked him to help
place a Christmas tree on a shelf in his garage. (ROl 52, 53) Respondent acknowledged that
Superintendent Barbee was working for the City at the time he asked him to come to his home.
(ROI 52) Although he cannot recall specifics, Respondent said he believes they also had a
conversation regarding City business at that time. (ROI 52)

The City Superintendent oversees City Parks and Recreation, Street Department, Water
Distribution, Sewage, City Cemetery, and Animal Control. (ROI 53) Superintendent Barbee
confirmed that Respondent telephoned him while he was working on a City project and requested
he drive to Respondent’s house. (ROI 53) Superintendent Barbee said he told Respondent he was
busy working at a City project site and asked whether he could send another member of his staff,
but Respondent replied that he needed him to be the person to come to his home because he needed

someone tall to assist him. (ROI 53) When he arrived at Respondent’s home, Respondent asked
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him to place a Christmas tree on a shelf for him. (ROI 53) Superintendent Barbee was a few miles
away at the time he was asked to go to Respondent’s home and he estimated it took him
approximately half an hour to help Respondent. (ROI 53)

Complainant further alleges Respondent directed City employees to do chores for him in
his home, such as loading trash and taking it to the City dumpsters in January 2022. (ROI 54)
Complainant explained the standard policy for City residents is to place trash on the right-of-way,
then the trash is picked up by the City and the resident receives a bill for the service. (ROI 54) The
typical fee is $50 per truck load for disposal of large items and other household waste. (ROI 54)
She alleges Respondent was not billed for this service. (ROI 54)

Respondent has no recollection of asking City employees to come into his yard to pick up
trash and Superintendent Barbee stated that he did not recall being asked to remove trash from
Respondent’s property; however, he advised that he was aware of other instances where City
employees have been asked to go to Respondent’s home, during a time the employees are “on the
clock,” to help Respondent remove items from his home or to move furniture within the
Respondent’s home. (ROI 56)

Superintendent Barbee said there have been other instances when City personnel left work
to assist Respondent at his home, for example, Respondent contacted Superintendent Marell who
then dispatched staff members to Respondent’s home. (ROI 56) He specifically recalled that
Assistant City Superintendent Chris Johnson and former City employee Dennis Brunk® had been
asked to perform work at Respondent’s request. (ROI 56)

Assistant City Superintendent Johnson advised that he was directed by Superintendent

Marell to make improvements to a softball field used by the Bonifay First Baptist Church, an

9 Brunk is no longer employed by the City. (ROI 60)
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organization of which Respondent is a member. (ROI 57) Assistant Superintendent Johnson said
Superintendent Marell told him the work was being done at Respondent’s request. (ROI 57) In
2019, a state inmate work crew and City-owned equipment were utilized to make the
improvements to the softball field, which included “spike dragging” the field to remove grass and
debris and leveling the field. (ROI 57)

Holmes County Property Appraiser records reflect the lot used by the Bonifay First Baptist
Church as a softball field is owned by the Holmes County Commission, which the church leases.
(ROI 58, 59, Exhibit G) Respondent said he does not recall asking anyone to make any
improvements or to do any work on the softball field. (ROI 58)

Complainant further alleges Respondent asked City employee Brunk to purchase and
deliver alcohol to his home on a routine basis because Respondent did not want to be seen
purchasing alcohol for himself. (ROI 60) Respondent denied requesting any City employee to
purchase and deliver alcohol to his home and stated that he does not drink alcohol. (RO1 61)

Former City employee Brunk was employed by the City of Bonifay for 22 years. (ROl 62)
He stated Respondent never asked him to perform any personal favors during his tenure with the
City and, specifically, never requested that he purchase and deliver alcohol to Respondent’s home.
(ROI 62) Brunk said, “I never bought that man no alcohol,” and he added, “I don’t believe Roger
[Respondent] drinks.” (ROI 62)

In reference to the allegations Respondent used City employees to take yard trash to the
dump and buy Respondent alcohol are not support by the evidence. Superintendent Barbee’s
statements about other incidences, such as he was aware that City employees had been asked to
go to Respondent’s home to remove items from his home or to move fumniture; City personnel left

work to assist Respondent at his home; Superintendent Marell dispatched staff members to the
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Respondent’s home; and Assistant City Superintendent Chris Johnson and former City employee
Dennis Brunk had been asked to perform work at Respondent’s request are vague and conclusory
statements and not sufficient on which to base an ethics violation.

In reference to the allegation Respondent ordered a clean-up of the Holmes County-owned
softball field, which is leased by the Bonifay First Baptist Church, the minimal facts do not support
an ethics violation. The relationships between the County, the City, and the church are most likely
defined in contracts, along with maintenance and upkeep of the field. Because Respondent is a
member of the church, does not alone indicate a violation.

The only evidence of Respondent’s misuse of public position involved the Christmas tree
incident. Respondent abused his authority when he called a City employee off the job site to come
to his home for the purpose of placing his Christmas tree on a shelf. Whether or not they discussed
City business is irrelevant because the main purpose was to help with a personal chore.
Respondent’s action was corrupt because he used the power of his office to obtain an advantage
that was not available to the general citizenry. No citizen could have taken a City employee off
the job site to help with a personal chore at his or her home.

Respondent was well aware he was taking Superintendent Barbee off the work site. This
may have temporarily stopped work at the site or even put employees at danger by taking a site
supervisor away from his job. Respondent disrupted the City’s work and put his personal whim
ahead of City business.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find probable cause to believe that Respondent violated Section 112.313(6), Florida

Statutes.
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ALLEGATION EIGHT

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by attempting
to facilitate the expenditure of public funds to defer the costs of improvements made to private
property owned by the Kiwanis Club, an organization of which Respondent is a long-time
member.

APPLICABLE LAW
Section 112.313(6), Florida Statutes, is set forth above under Allegation One.
ANALYSIS

Complainant alleges Respondent attempted to use City funds to pay for milled asphalt laid
on private property owned by the Kiwanis Club. (ROI 63)
Kiwanis Club President Miranda Hudson said that in the Spring of 2021, the Kiwanis Club made
improvements to an area of a local commﬁnity park, and the Club reached out to the local
community for financial support to pay for the project. (ROI 68) Hudson said the Kiwanis Club
members discussed reaching out to the Holmes County Commission and the Bonifay City Council
to ask for assistance with the park improvement expenses. (ROI 69) Respondent confirmed that a
discussion about having the City contribute a portion of the milled asphalt expense took place
during a Kiwanis Club meeting but there was no agreement from the City that funds would be
contributed. (ROI 67)

Hudson opined that club members were under the impression that the City had agreed to
pay for a portion of the expense but she cannot explain how they came to that mistaken impression.
(ROI 69) Hudson surmised that an informal conversation took place between a Kiwanis Club

member and either a City employee or City Council member, during which support for the project
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was expressed, and this may have been misinterpreted as a commitment to help pay for the
expense. (ROI 69)

Complainant related that in July 2021, former City Bookkeeper Sandy Prindle came into
her office and told her that Respondent asked her to draft a City check for $10,000'° to the Bonifay
Kiwanis Club. (ROl 63) Complainant said Prindle asked her whether the expenditure had been
approved by the City Council. (ROI 63) Complainant said she told Prindle the expenditure had not
been authorized by the City Council and she asked Prindle to let Respondent know that she
(Complainant) denied his request. (ROI 63) Complainant reported that the following Monday, July
12, 2021, Respondent gave Prindle an invoice for $2,500 from the Kiwanis Club. (ROI 63)
Complainant said thét because the City Council had a meeting scheduled that same day, she
decided to discuss the invoice at the City Council meeting. (ROI 63)

Minutes from the July 12, 2021, Bonifay City Council meeting reflect Complainant, in her
role as City Clerk, presented an invoice from the Kiwanis Club for a “donation” of $2,500. (ROI
64) Respondent explained during the meeting that the invoice was to pay for a portion of the
Kiwanis Club parking area improvement. (ROI 64) Two Council members raised concerns
regarding the legality of using City funds to improve property owned by a private entity and the
Council voted to table the matter until the City Attorney could research the issue. (ROI 64) The
matter was tabled on a 4-1 vote by the Council with Respondent voting against the motion. (ROI
64)

Minutes from the July 26, 2021, Bonifay City Council meeting reflect the City Council
revisited the tabled item regarding the Kiwanis Club invoice for $2,500. (ROI 65) During the

meeting, Kiwanis Club President Hudson stated the Kiwanis Club purchased milled asphalt to

10 The City procurement policy requires Council approval for purchases over $2,500. (ROI 63)
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improve the parking area near the County recreation area in May 2021. (ROI 65) She told the
Council the Kiwanis Club had received notice that the Holmes County Commission and the
Bonifay City Council would help fund the parking area improvement expense, but she said she did
not know which individual from the City had committed the funds to the Kiwanis Club for such
payment. (ROI 65) Following discussion, no motion was made by the City Council to pay the
Kiwanis Club invoice. (ROI 65)

Respondent said his request for the City to pay $10,000 for improvements to the Kiwanis
Club property was an error, and he explained the $10,000 amount was the total cost of the milled
asphalt expense, not the amount of the expense the Kiwanis Club was requesting from the City.
(ROI 66) He said it was his understanding that the Bonifay Kiwanis Club, the Holmes County
Commission, and the Holmes County Development Commission agreed to contribute $2,500 each
for crushed asphalt to be spread in the parking area near the Holmes County Recreation Center.
(ROI 66) Respondent said the property is owned by the Bonifay Kiwanis Club but is primarily
used by the Holmes County Recreation Center. (ROl 66)

Respondent has been a member of the Bonifay Kiwanis Club for approximately 25 years.
(ROI 67) He was not an officer in the Club at the time the Kiwanis Club requested a donation from
the City for the milled asphalt. (ROI 67) Respondent said Kiwanis Club President Hudson gave
him an invoice for $2,500 for the asphalt expense and he passed along the invoice to the City
Bookkeeper. (ROI 67) He said the Kiwanis Club President asked him to take the invoice to the
City because he happened to run into her at the lumber supply store where she is employed. (ROI
67) Respondent said he told Hudson that he would take the request to the City for consideration of
the purchase because he did not have the authority to make purchasing decisions as an individual

Council member. (ROl 67) He gave the invoice to the City Bookkeeper because he believed it was
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the normal practice to give the bookkeeper all invoices, and the bookkeeper would then pay the
invoice or take the invoice to thé Council for approval. (ROI 67) Respondent said his request was
not approved by the City Attorney and payment of the invoice was rejected by the Bonifay City
Council. (ROI 67)

Hudson confirmed that one day when she saw Respondent at the local lumber supply
business, where she is employed, she asked him whether the City would contribute to the parking
lot expense. (ROI 70) She said Respondent told her he would look into whether the City could
contribute to the Kiwanis Club expense. (ROI 70) Hudson said she sent Respondent an invoice for
a portion of the Kiwanis Club parking lot improvement expense and he advised her that she should
address the entire Council at a regularly scheduled meeting. (ROI 70) She stated Respondent never
promised to have the City pay the expense and that he only agreed to take the invoice to the City
for consideration of payment. (ROI 70)

In his official capacity, Respondent was representing a private entity when he requested a
$10,000 check be drafted for the Kiwanis Club. Respondent was aware that he did not have the
authority to make purchasing decisions as an individual Council member. Other than the request,
Respondent did not take any action to influence or exert pressure on City Bookkeeper Prindle to
have the check drafted. In regard to the invoice for $2,500, Respondent was asked to deliver it to
the City, which he did. There is no evidence that Respondent used his position or power to have
the City contribute funding for a private project. Without further facts, it cannot be concluded that
Respondent misused his public position by insinuation.

Therefore, based on the evidence before the Commission, 1 recommend that the
Commission find no probable cause to believe that Respondent violated Section 112.313(6),

Florida Statutes.
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ALLEGATION NINE

Respondent is alleged to have violated Section 112.313(6), Florida Statutes, by requesting
Bonifay City staff help him get re-elected by providing services to constituents on behalf of the
Respondent, using City resources.

APPLICABLE LAW
Section 112.313(6), Florida Statutes, is se; forth above under Allegation One.
ANALYSIS

Complainant alleges Respondent asked then-Superintendent Marell to campaign for him
and to provide services to constituents on Respondent’s behalf. (ROI 71) She said Superintendent
Marell complained to her that he was tired of having to “politic” for Respondent and having to use
City staff and resources to benefit Respondent. (ROI 71) Complainant said Superintendent Marell
did not provide her with specific details about how he was asked to “politic” for Respondent. (ROI
71)

Superintendent Barbee confirmed he was contacted by Respondent, prior to his re-election
in 2021, and Respondent asked for his vote and assistance in “spreading the word” to his friends
to vote for Respondent. (ROI 72) Superintendent Barbee said then-Superintendent Marell
informed him that other City Superintendent’s office staff members were contacted by
Respondent, prior to his re-election, and asked to vote for and support Respondent. (ROI 72)
Superintendent Barbee did not personally know which other employees had been contacted. (ROI
72)

Further, Superintendent Barbee stated that thcn—Superintendent Marell complained to him

about being repeatedly asked to use City resources to assist Respondent’s re-election efforts;
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however, he did not have specific knowledge of the type of requests Respondent allegedly made
of Superintendent Marell. (ROI 73)

Respondent denied he ever asked Superintendent Marell or other City employees to
campaign for him and he never asked Marell to use City resources to benefit local residents on his
behalf. (ROI 74, 75)

Complainant’s and Superintendent Barbee’s statements about Superintendent Marell
complaining of having to “politic” for Respondent and having to use City staff and resources to
benefit Respondent is hearsay and there is no corroborating evidence to back it up. Neither person
could provide specific instances.

Superintendent Barbee’s statement that Respondent contacted him prior to his 2021 re-
election bid and that Respondent asked for his vote and assistance in “spreading the word” is a
conclusion of fact without specific supporting evidence upon which a violation can be based. Such
information includes, but is not limited to whether Respondent engaged in political activity on City
property, whether Barbee was on public work time, whether the City has a policy against this
activity (a policy is not necessarily required for a violation), whether the activity was of minimal
duration or significance, and whether the situation was inherently coercive.

Thefefore, based on the evidence before the Commission, I recommend that the
Commission find no probable cause to believe that Respondent violated Section 112.313(6),
Florida Statutes.

ALLEGATION TEN
Respondent is alleged to have violated Article 11, Section 8(g)(2), Florida Constitution, by

abusing his public position to obtain a disproportionate benefit for himself.

26



APPLICABLE LAW

Article 11, Section 8, provides as follows:

Ethics in government.— A public office is a public trust. The people
shall have the right to secure and sustain that trust against abuse. To
assure this right:

(8)(1) A code of ethics for all state employees and nonjudicial
officers prohibiting conflict between public duty and private interests
shall be prescribed by law.

(2) A public officer or public employee shall not abuse his or her
public position in order to obtain a disproportionate benefit for himself
or herself: his or her spouse, children, or employer; or for any business
with which he or she contracts; in which he or she is an officer, a
partner, a director, or a proprietor; or in which he or she owns an

interest.
ANALYSIS

The facts are set forth above under Allegations One through Eight.

The Commission on Ethics provided guidance regarding the the definition of
“disproportionate benefit,” as that term is used in Article 1I, Section 8(h)(2) of the Florida
Constitution, and the requisite intent required for a violation. Rule 34-18.001, F.A.C.

““IDJisproportionate benefit’ means a benefit, privilege, exemption or result arising from
an act or omission by a public officer or public employee inconsistent with the proper performance
of his or her public duties.” /d.

Respondent received a benefit and privilege that was inconsistent with the proper
performance of his public duties when he summoned Superintendent Barbee from the job site to

place his Christmas tree on a shelf.

To determining whether a benefit or privilege contitutes a “disproportionate benefit,” the

following factors are to be considered.
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(a) The number of persons, besides the public officer who will experience
the benefit, privilege, exemption, or result;

(b) The nature of the interests involved;

(c) The degree to which the interests of all those who will experience the
benefit, privilege, exemption, or result are affected;

(d) The degree to which the public officer receives a greater or more
advantageous benefit, privilege, exemption, or result when compared to
others who will receive a benefit, privilege, exemption, or result;
() The degree to which there is uncertainty at the time of the abuse of public
position as to whether there would be any benefit, privilege, exemption, or
result, and, if so, the nature or degree of the benefit, privilege, exemption,
or result must also be considered; and
(f) The degree to which the benefit, privilege, exemption, or result is not
available to similarly situated persons.!!
Respondent was the only person who received a benefit.
Afier determining the degree of the benefit, the requisite intent must be analysed for finding
a violation. That is, the public officer acted, or refrained from acting, with a wrongful intent for
the purpose of obtaining any benefit, privilege, exemption, or result from the act or omission which
is inconsistent with the proper performance of his public duties.
There is little doubt that Superintendent Barbee would have said “no” to a sitting City
Council member, thus, Respondent had no uncertainty that he would receive the benefit of
immediate, unpaid help. As said earlier, no citizen, in general, would have the authority over a

City employee that would allow that person to take someone off the job site during work hours to

perform an unpaid personal favor. In addition, because Superintendent Barbee was on duty, the

11 «[S]imilarly situated persons” means those with a commonality or like characteristic to the public officer or public
employee that is unrelated to the holding of public office or public employment, or a commonality or like characteristic
to the public officer’s or public employee’s spouse, children, or employer, or to any business with which the public
officer or public employee contracts, serves as an officer, partner, director, or proprietor, or in which he or she owns
an interest. Rule 34-18.001(3), F.A.C.
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City essentially paid for him to go to Respondent’s home to handle Respondent’s chore.
Respondent’s action violated the Florida Constitution.

Therefore, based on the evidence before the Commission, I recommend that the
Commission find probable cause to believe that Respondent violated Article 11, Section 8(g)(2),

Florida Constitution.
RECOMMENDATION

1. There is no probable cause to believe that Respondent violated Section
112.313(6), Florida Statutes, by harassing Bonifay Code Enforcement Officers for the benefit of
his constituents.

2. There is no probable cause to believe that Respondent violated Section
112.313(6), Florida Statutes, by attempting to influence pending judicial proceedings, involving
theft of utilities, for the benefit of a constituent.

3. There is no probable cause to believe that Respondent violated Section
112.313(6), Florida Statutes, by asking Bonifay City personnel to do “personal favors” for,
and “take care” of, certain constituent property owners using City resources to benefit his
reelection.

4. There is no probable cause to believe that Respondent violated Section
112.313(6), Florida Statutes, by demanding that a local business owner “clean up” privately-
owned property for a privately held annual event held by an organization of which
Respondent is a long-time member.

5. There is no probable cause to believe that Respondent violated Section
112.313(6), Florida Statutes, by using his Bonify City-issued, City-paid-for telephone for his
personal use.

6. There is no probable cause to believe that Respondent violated Section
112.313(6), Florida Statutes, by using City resources to have a fence erected alongside his
private property that solely benefits Respondent and his private property.

7. There is probable cause to believe that Respondent violated Section 112.313(6),
Florida Statutes, by directing a City employee(s) to do a personal chore(s) for him at his residence.

8. There is no probable cause to believe that Respondent violated Section
112.313(6), Florida Statutes, by attempting to facilitate the expenditure of public funds to defer
the costs of improvements made to a private property owned by the Kiwanis Club, an
organization of which the Respondent is a long-time member.
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9. There is no probable cause to believe that Respondent violated Section 112.313(6),
Florida Statutes, by requesting Bonifay City staff help him get re-elected by providing services to
constituents on behalf of the Respondent, using City resources.

10.  There is probable cause to believe that Respondent violated Article 11, Section
8(2)(2), Florida Constitution, by abusing his public position to obtain a disproportionate benefit
for himself.

Respectfully submitted this JoH day of June, 2022.

et O W
ELIZABETH A. MILLER
Advocate for the Florida Commission

on Ethics
Florida Bar No. 578411
Office of the Attorney General
The Capitol, PL-01
Tallahassee, FL. 32399-1050
(850) 414-3300, Ext. 3702
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