FLORIDA

COMMISSION ON ETHICS
JUL 01 2z
BEFORE THE )
STATE OF FLORIDA RECEIVED
COMMISSION ON ETHICS

Complaint No. 22-022
In re: Roger Brooks,

Respondent.

RESPONSE TO ADVOCATE’S RECOMMENDATION

Roger Brooks, through undersigned counsel, submits this response to
the Advocate’s Recommendation, pursuant to Rules 34-5.006, Florida

Administrative Code.

Recommendations of No Probable Cause

The Advocate has recommended that the Commission on Ethics find
that there is “no probable cause” to believe that Mr. Brooks violated the Code
of Ethics for Public Officers and Employees in eight of the ten allegations
investigated by the Commission and addressed by the Advocate in the
Advocate’s Recommendation. The Advocate has recommended that the

Commission find:
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e There is no probable cause to believe that Mr. Brooks violated Section
112.313(6), Florida Statutes, by harassing Bonifay Code Enforcement
Officers for the benefit of his constituents. (Allegation One)

e There is no probable cause to believe that Mr. Brooks violated Section
112.313(6), Florida Statutes, by attempting to influence pending
judicial proceedings, involving theft of utilities, for the benefit of a
constituent. (Allegation Two)

e There is no probable cause to believe that Mr. Brooks violated Section
112.313(6), Florida Statutes, by asking Bonifay City personnel to do
"personal favors" for, and "take care" of, certain constituent property
owners using City resources to benefit his reelection. (Allegation
Three)

e There is no probable cause to believe that Mr. Brooks violated Section
112.313(6), Florida Statutes, by demanding that a local business owner
"clean up" privately owned property for a privately held annual event
held by an organization of which Mr. Brooks is a long-time member.

(Allegation Four)
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e There is no probable cause to believe that Mr. Brooks violated Section
112.313(6), Florida Statutes, by using his Bonify City-issued, City-
paid-for telephone for his personal use. (Allegation Five)

e There is no probable cause to believe that Mr. Brooks violated Section
112.313(6), Florida Statutes, by using City resources to have a fence
erected alongside his private property that solely benefits Mr. Brooks
and his private property. (Allegation Six)

e There is no probable cause to believe that Mr. Brooks violated Section
112.313(6), Florida Statutes, by attempting to facilitate the expenditure
of public funds to defer the costs of improvements made to a private
property owned by the Kiwanis Club, an organization of which the
Mr. Brooks is a long-time member. (Allegation Eight)

e There is no probable cause to believe that Mr. Brooks violated Section
112.313(6), Florida Statutes, by requesting Bonifay City staff help him
get re-elected by providing services to constituents on behalf of the
Mr. Brooks, using City resources. (Allegation Nine)

With respect to these allegations, Mr. Brooks urges the Commission
adopt the Advocate’s Recommendation and find that there is “no probable

cause.”
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Recommendations of Probable Cause

With respect to two allegations, the Advocate has recommended that
the Commission find there is “probable cause” to believe that Mr. Brooks
violated the Code of Ethics for Public Officers and Employees:

e There is probable cause to believe that Mr. Brooks violated Section
112.313(6), Florida Statutes, by directing a City employee(s) to do a
personal chore(s) for him at his residence. (Allegation Seven)

e There is probable cause to believe that Respondent violated Article II,
Section 8(g)(2), Florida Constitution, by abusing his public position to
obtain a disproportionate benefit for himself (by directing a City
employee(s) to do a personal chore(s) for him at his residence.)
(Allegation 10.)

The Advocate makes clear that allegations that Mr. Brooks “used City
employees to take yard trash to the dump and buy Respondent alcohol are
not support by the evidence.” (AR at p. 19.) In addition, the Advocate
concludes that “Superintendent Barbee's statements about other incidences,
such as he was aware that City employees had been asked to go to
Respondent's home to remove items from his home or to move furniture;

City personnel left work to assist Respondent at his home; Superintendent
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Marell dispatched staff members to the Respondent's home; and Assistant
City Superintendent Chris Johnson and former City employee Dennis Brunk
had been asked to perform work at Respondent's request are vague and
conclusory statements and not sufficient on which to base an ethics
violation.” (AR at pp. 19-20.) Also, “[i]n reference to the allegation
Respondent ordered a clean-up of the Holmes County-owned softball field,
which is leased by the Bonifay First Baptist Church, the minimal facts do not
support an ethics violation... Because Respondent is a member of the church,
does not alone indicate a violation.” (AR at p. 20.)

Thus, “[t]he only evidence of Respondent's misuse of public position
involved the Christmas tree incident ... when he called a City employee off
the job site to come to his home for the purpose of placing his Christmas tree
on a shelf. (AR at p. 20.) The evidence referred to is essentially conflict
between the circumstances under which Mr. Brooks asked that
Superintendent Barbee help him place a Christmas tree on a shelf on his
garage.

Mr. Brooks stated “he saw Mr. Barbee drive past his home. He said he

telephoned Mr. Barbee and asked him to come back to his house. When Mr.
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Barbee arrived at his home, the Respondent said he asked Mr. Barbee to help
place a Christmas tree on a shelf in his garage.” (ROI §52.)

Mr. Barbee stated

the Respondent telephoned him while he was working on a City
project and requested he drive to the Respondent's house. Mr.
Barbee said he told the Respondent he was busy working at a
City project site and asked whether he could send another
member of his staff, but the Respondent replied that he needed
Mr. Barbee to be the person to come to his home because he
needed someone tall to assist him. He related that when he
arrived at the Respondent's home, the Respondent asked him to
place a Christmas tree on a shelf for him. Mr. Barbee advised he
was a few miles away at the time he was asked to go to the
Respondent's home, and he estimated it took him approximately
half an hour to help the Respondent.

(ROI 953.)
The Advocate obviously credits Mr. Barbee’s version of events, and

even amplifies its significance by speculation not supported in the record.!

' The Advocate’s recommendation speculates without any support in the
record as to the potential consequences of Respondent’s alleged actions:

Respondent was well aware he was taking Superintendent
Barbee off the work site. This may have temporarily stopped
work at the site or even put employees at danger by taking a site
supervisor away from his job. Respondent disrupted the City's
work and put his personal whim ahead of City business.

(AR at p. 20.)
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However, the Advocate ignores the obvious bias of Mr. Barbee in his
characterization of Mr. Brooks: “If you are alive and breathing and can get
something out of him (Respondent).” (ROI {17.)

In addition, the Advocate overlooks the apparent targeting of Mr.
Brooks by the Complainant and Mr. Barbee. The Complainant appears to be
the local clearinghouse for every disgruntled employee’s complaint against
mar. Brooks, many of which are not borne out by the evidence in the Report
of Investigation. In at least one instance, going so far taking it upon herself
to warn, to warn a new employee about Mr. Brooks. (ROI §17.)

The Commission has expended a great deal of its resources in
investigating the numerous allegations put forth by the Complainant, most
of which have no support in law or in fact. Mr. Brooks has admitted to that
he asked Mr. Barbee to help him to help him place a Christmas tree on a shelf
in his garage, while Mr. Barbee was on-the-clock for the City. (ROI 152.) It
would not be in the public interest to continue to expend the Commission’s

limited resources to litigate further whether he did so with “corrupt intent.”
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Accordingly, it is respectfully requested that the Commission resolve
this complaint with a finding of probable cause, but elect to take no further

action pursuant to Rule 34-5.006(6), Florida Administrative Code.?

> Rule 34-5.006(6), Florida Administrative Code, provides as follows:

(6) Probable Cause Determination. At its meeting to
determine probable cause, the Commission may continue its
determination to allow further investigation; may order the
issuance of a public report of its investigation if it finds no
probable cause to believe that a violation of the Code of Ethics or
other breach of public trust has occurred, concluding the matter
before it; may order a final, public hearing of the complaint if it
finds probable cause to believe that a violation of the Code of
Ethics or other breach of public trust has occurred; or may take
such other action as it deems necessary to resolve the complaint,
consistent with due process of law. In making its determination,
the Commission may consider:

(a) The sufficiency of the evidence against the respondent, as
contained in the investigator’s report;

(b) The admissions and other stipulations of the respondent,
if any;

(¢) The nature and circumstances of the respondent’s actions;

(d) The expense of further proceedings; and

(e) Such other factors as it deems material to its decision. If
the Commission orders a public hearing of the complaint, the

Commission shall determine what charges shall be at issue for
the hearing.
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Respectfully submitted on this 15t day of July 2022 by:

KHerr

Florida Bar No. 0199737

Electronic Mail: mherron@lawfla.com
Messer, Caparello P.A.

Post Office Box 15579

Tallahassee, FL 32317

Tel. No. (850) 222-0720

Fax. No. (850) 224-4359

Attorney for Respondent
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